
From: Clark, Jacqueline
To: Edward W. Dwyer
Subject: RE: Wedron Ground Water Site
Date: Tuesday, April 23, 2013 8:31:00 AM

Ed – my condolences to you and your family.
I’m contacting counsels for all the parties this week to discuss entering into an AOC limited to
investigation. Given your family situation, we can talk about this further next week. -Jacquie
Jacquie Clark
Associate Regional Counsel
U.S. EPA, Region 5 (C-14J)
77 W. Jackson Blvd.
Chicago, IL 60604
Direct: (312) 353-4191
Fax: (312) 385-5474
email: clark.jacqueline@epa.gov

This e-mail, including attachments, contains information that may be confidential, protected by the
attorney/client or other privileges, or otherwise exempt from disclosure under applicable law. If you are not the
intended recipient, please do not read this email, delete it, including attachments, and notify the sender that you
have received this email in error. The unauthorized use, dissemination, distribution or reproduction of this e-
mail, including attachments, is prohibited and may be unlawful.

From: Edward W. Dwyer [mailto:edwyer@hddattorneys.com] 
Sent: Tuesday, April 23, 2013 5:08 AM
To: Clark, Jacqueline
Subject: RE: Wedron Ground Water Site
Jacquie, thanks for the follow up and copies of the responses. I apologize for not
getting back to you yesterday. Unfortunately, my father passed away during the night
after a long illness. I will be a little tied up the rest of the week in Chicago. However, I
will be checking voicemail and e-mail. Thank you, Ed
Ed Dwyer
HODGE DWYER & DRIVER
3150 Roland Avenue
P.O. Box 5776
Springfield,  Illinois 62705-5776
217.523.4900
fax 217.523.4948
edwyer@hddattorneys.com www.hddattorneys.com
THE INFORMATION CONTAINED IN THIS TRANSMISSION IS ATTORNEY PRIVILEGED AND/OR
CONFIDENTIAL INFORMATION INTENDED FOR THE USE OF THE INDIVIDUAL OR ENTITY
NAMED ABOVE. IF THE READER OF THIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU
ARE HERBY NOTIFIED THAT ANY REVIEW, DISSEMINATION, DISTRIBUTION OR COPYING OF
THIS COMMUNICATION IS STRICTLY PROHIBITED.
From: Clark, Jacqueline [mailto:clark.jacqueline@epa.gov] 
Sent: Monday, April 22, 2013 4:29 PM
To: Edward W. Dwyer
Subject: FW: Wedron Ground Water Site
Importance: High
Ed – per your request, attached are the written responses EPA received from counsel in response
to our request for the parties to enter into an Administrative Order on Consent with EPA that
covers investigation, identification of remedial options, and remedy implementation. Jeff Jeep,
counsel for the Hoxsey property owners, sent me an email response, below. The other responses
are attached. I do not have a written response from Fairmount Minerals, Wedron Silica, or
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Technisand due to Jon Faletto’s departure from his firm and representation of the FML companies.
I meet with new counsel for FML this week. I will follow up with a phone call to you to discuss
recent developments.
Thank you,
Jacquie Clark
Associate Regional Counsel
U.S. EPA, Region 5 (C-14J)
77 W. Jackson Blvd.
Chicago, IL 60604
Direct: (312) 353-4191
Fax: (312) 385-5474
email: clark.jacqueline@epa.gov

This e-mail, including attachments, contains information that may be confidential, protected by the
attorney/client or other privileges, or otherwise exempt from disclosure under applicable law. If you are not the
intended recipient, please do not read this email, delete it, including attachments, and notify the sender that you
have received this email in error. The unauthorized use, dissemination, distribution or reproduction of this e-
mail, including attachments, is prohibited and may be unlawful.

From: Jeff Jeep [mailto:jdjeep@enviroatty.com] 
Sent: Tuesday, March 26, 2013 9:29 AM
To: Clark, Jacqueline
Cc: Michelle Ryan; Kenney, Thomas
Subject: Wedron Ground Water Site
Importance: High

Jacquie,
At our March 18 meeting you stated that you have discussed the issuance of a unilateral administrative

order with USEPA Headquarters. You also stated that Region 5 has received a "green light" from
Headquarter to issue the unilateral order to the parties. In response to my question, you stated that you
have not discussed issuance of the unilateral order with the Department of Justice. It is not clear whether
the Agency concluded its deliberative process (decided to issue a unilateral order to my clients) before or
after receipt of my correspondence of February 14, 2013 and March 12, 2013. In any event, it is clear that
deliberations within the Agency have ended and a final decision has been made to issue a unilateral order
to the parties. Please advise if I am incorrect in this regard.

At our March 18 meeting you described three remedial alternatives, one of which
was to connect Wedron to the LaSalle public water supply system. We discussed a
"ballpark" cost of $400,000.00 per mile to run the water line. Assuming a distance
of eight miles, it would cost in the area of four million dollars to run the line from
LaSalle to Wedron. There would be additional costs, for example, related
infrastructure, that would increase the cost to an amount well above four million
dollars. My clients are unable to enter into an administrative order that requires
them to assume such an enormous and unknown liability, even if we ignore the
absence of evidence supporting their liability. If the Agency proceeds with its
decision to issue a unilateral order to my clients, we will have no choice but to file
an action in federal court to obtain judicial review of the order. So as to make

mailto:clark.jacqueline@epa.gov
mailto:jdjeep@enviroatty.com


myself perfectly clear on this point: my clients will seek judicial review of any
unilateral order the Agency may issue to them, whether under the SDWA or
RCRA.
I thus return to my earlier point that the Agency has not consulted with the
Department of Justice. DOJ must defend the Agency's final action (the unilateral
order). Accordingly, I urge you to invite DOJ to participate in our discussions, so
that they can independently assess the litigation risk. This observation is not
meant as a criticism of the Agency. Our point is simply that DOJ brings an
independent perspective that may be helpful to both parties in our discussions.
At the very least, the Agency should delay issuing a unilateral administrative order
to my clients until IEPA completes the soil investigation on the Hoxsey property,
the subject of my email to you and Michelle earlier today concerning the Access
Agreement. There is no reason why IEPA cannot complete the soil investigation in
the next few weeks. The investigation will tell us whether tetraethyl lead (TEL) is
present in the location of the former underground storage tanks and associated
lines. Despite the Agency's response, or, more accurately, lack of response, to our
correspondence of February 14 and March 12 concerning the issue of whether
migration of contamination from an off-site location makes the Hoxsey property a
"source", we believe DOJ would want an answer to this question before the
Agency takes final action that will initiate litigation that DOJ must defend.
Although we find the proposition dubious at best, let us assume that DOJ agrees
with the Agency that this Site presents an excellent opportunity to convince the
Seventh Circuit to embrace the "passive migration" doctrine. And let me be clear:
if necessary, we intend to pursue this case as far as necessary. DOJ will want to
address the passive migration issue directly – that is, whether the current owner
of property on which somebody actively disposed of a hazardous substance is
liable for the "passive migration" of hazardous substance from that property. In
order for the DOJ to reach the "passive migration" issue at the Hoxsey property, it
will, as a threshold matter, be required to convince the Seventh Circuit that a property is a "source"
even if contaminated by migration from an off-site location. We find it hard to believe under such
circumstances that all concerned do not want to know whether the USTs and associated lines on the
Hoxsey property leaked petroleum.
So, again, we urge you to delay issuance of the unilateral order to our clients until IEPA completes the
soil investigation at the Hoxsey property, and to invite DOJ to participate in our discussions.
Regards,

Jeffery D. Jeep



Jeep & Blazer, LLC.
environmental law
24 N. Hillside Avenue
Suite A
Hillside, IL 60162

Office: (708) 236-0830
Fax: (708) 236-0828
Mobile: (708) 404-9090
Email: jdjeep@enviroatty.com

This e-mail message, including any attachments, contains information that is confidential, may be
protected by the attorney/client or other applicable privileges, and may constitute non-public
information. This message is intended to be conveyed only to the designated recipient(s). If you are
not the intended recipient of this message, do not read it; please immediately notify the sender
that you have received this message in error and delete this message. Unauthorized use,
disclosure, dissemination, distribution or reproduction of this message or the information
contained in this message or the taking of any action in reliance on it is strictly prohibited and may
be unlawful. Thank you for your cooperation.
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